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capital, technology, labor, distribution network,

 local finance, knowledge, distribution network vs brand and technology

https://books.google.co.th/books?id=Y6QhwzxIDHwC&pg=PA25&dq=joint+venture+contract&hl=en&sa=X&ved=0ahUKEwjQ3dfFscjXAhWMuY8KHQimAoo4ChDoAQg9MAU#v=onepage&q=joint%20venture%20contract&f=false

https://www.wikihow.com/Draft-a-Joint-Venture-Agreement

The number of joint ventures in pharma-biotech industry has swelled in the last ten years. Pharmaceutical companies contribute to pharma-biotech partnerships in two major ways. Pharmaceutical companies generate revenues from their patented drugs, which they use to promote their internal and external R&D efforts. Secondly, they are capable of significant manufacturing, distribution, marketing and legal expertise to sustain in the market—skills that are vital to bring a drug contender to market. 

The biotech industry has evolved over the past twenty five years. In the initial years, many players tried to follow the examples of Genentech and Amgen in becoming self and fully run pharmaceutical companies, expecting to displace the big pharmaceutical companies8 . When the odds of successfully launching an independently marketed therapeutic product were found to be economical than once expected, many of these firms switched gears to focus more on research and adopted multiple alliances to outsource the sales and distribution and legal tasks that the big pharmaceutical companies were better equipped to handle. 

There are two points of concern in any collaboration between a pharmaceutical company and a biotech company. For the pharmaceutical company, there is always a danger that it is budding a potential competitor through its collaboration with the biotech. 
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m What is a joint venture?

m Building effective international joint ventures in
Thailand

m Strategies for joint venture success
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1. What Is a joint venture?
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m Agreement of mutual benefit
between two or more people or
businesses who have
complementary resources
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sharing the expenses and losses of a particular business…and hopefully profits

Your business may have strong potential for growth and you may have innovative ideas and products. However, a joint venture could give you:
more resources
greater capacity
increased technical expertise
access to established markets and distribution channels




~ Essential elements

The necessary elements are:

(1)An express or implied agreement;

2)A common purpose that the group intends to
carry out;

(3)Shared profits and losses; and,

(4)Each member’ s voice in controlling the
project.

-
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Joint ventures may be very informal, such as a handshake and an agreement for two firms to share a booth at a trade show. Other arrangements may be extremely complex, such as a consortium of major electronics firms joining to develop new microchips.

Most joint ventures are formed for the ultimate purpose of saving money. This is as true of small neighborhood stores that agree to advertise jointly in the weekly paper as it is of international oil companies that agree to work together for purposes of oil and gas exploration or extraction.


m Additional financial resources
m Sharing the economic risk

m Tapping newer methods,
technology and approaches you do
not have

m Building relationships with vital
contacts
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The reasons behind forming a joint venture include business expansion, development of new products or moving into new markets, particularly overseas.�


. Disadvantages

m Shared profits

m Diminished control over some
Important matters

m Undesired outcome of the quality of
the product or project

m Uncontrolled increase in the
operating costs
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Ownership
Control


S there any difference between a
national joint venture and an

International joint venture?




2. How to build effective joint
ventures under Thal law?




m Contractual joint ventures
(unincorporated model)

m Equity joint ventures
(incorporated model)
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Some joint venture partners may wish to formalize the venture by creating a new joint venture company. Joint venture companies can be very flexible entities in which partners each own shares and agree on how they will be managed. Merger – Acquisition – Subsidiary – Sale of assets


More common are joint venture agreements that do not include the formation of a new entity. Instead, the venture is operated through the existing legal status of the venture partners, or co-venturers. Since the joint venture is not a legal entity, it does not enter into contracts, hire employees. These activities and obligations are handled through the co-venturers directly and are governed by contract law. Corporate law, partnership law, and the law of sole proprietorship do not govern joint ventures. Finally, since the venture ends at the conclusion of a specific project, there is no need to address issues of continuity of life and free transferability, unless a joint venture company has been created.




3. Contractual joint venture
under T




Contractual Joint Venture

m Agreement in which two parties
come together for a particular
business project and sign a contract
outlining the terms under which they
will work together.

m Parties retain all their own assets
and agree as to their separate rights
and obligations.
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Difficult to draft contracts: Do you draft for majority or minority stakeholder

Doc A


- Applicable laws

m Law of contract
m Civil and commercial Code

m Revenue Code
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Although an unincorporated joint venture is not recognized under the Thai Civil and Commercial Code, income from a joint venture is subject to corporate tax under the revenue Code, which classifies a joint venture as a single tax entity

e.g., Memoranda of Understanding, Confidentiality Agreements, Joint Venture Partner Agreements, etc. 

Joint and unlimited – employment contract and rental loan and others
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m The RC treats a joint venture as a
juristic company for purposes of tax
labllity.

m Practice tip: Stay small is preferable
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This Code requires that at least one of the joint venture partners be a juristic entity, and the
Revenue Department further stipulates that the joint venture must have two elements:
• A joint investment in the joint venture and a sharing of profit or loss under the joint
venture agreement; and
• The partners have joint liability to third parties dealing with the joint venture. A foreign
company which participates in an unincorporated joint venture is required to obtain an
Alien Business Permit and create a branch office in Thailand to engage in business as a
partner of the joint venture. Such foreign partners do not need to register for their own
taxpayer identification card, because merely acting as a partner is not considered “doing
business.” However, the joint venture itself must register. The registration process for the
permit of the foreign partner and the taxpayer identification card of the joint venture
takes about 5-7 weeks to complete. The government fee, collected upon issuance of the
business permit to the foreign partner, will be five baht per 1,000 baht of the registered
capital of the foreign partner, with 10,000 baht as the maximum fee.


4. Equity joint venture under
Thai |l
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m A type of joint venture in which two or more parties
set up a separate legal company to act as the
vehicle for carrying out the project.

m May be more appropriate when parties are in a
long-term, complex business relationship
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What are the essential
provisions of JV Agreements?




- JVcontracts

In addition to standard legal provisions in JV
agreements, negotiating points, which usually require
special attention, are:

mOwnership split
mManagement control
mProfits and Losses
mProtection of IP rights

mBreach, termination and dispute resolution
provisions
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Practice Tip: When contributing IP to a JV, include a “no guarantee of success” clause to protect the contributing part(ies) from claims that the contributed IP did not fulfill the intended purpose. “There is no guarantee that the joint development will result in a successful development or that the Contributed IP will have the effect or results that the JV intends.”

Rights or obligations upon termination as to IP 

Nondisclosure agreements


- Transfer of shares

m The shareholders of a close corporation frequently desire
to keep "outsiders" from obtaining an interest in the
corporation.

m Limits on the parties' ability to convey their shares to third
parties :

Prohibition to transfer the shares
Right of First Offer
Right of First Refusal
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The motivation in an IJVC would seem to come primarily from the fear that competitors will obtain an interest in the joint venture or that a financially sound joint venturer will be replaced by a less stable or unknown one.

agreement will usually provide that no transfers are permitted except as provided under the agreement (usually to affiliates) and that any transferee must become party to the agreement. Often the agreement will provide that under certain circumstances (particularly transfers to affiliates) transferor to remain liable on a joint and several basis with the transferee

Transfer to Affiliates • consider definition of affiliate if affiliate transfers to be permitted transfers. For example, if transfers permitted to partially owned affiliates, concern will be under what circumstances can the ownership of that affiliate change. May wish to provide that permitted transfers only to special purpose wholly owned subsidiaries—i.e., wholly owned subsidiaries (wholly-owned all the way up the chain) that cannot do any other business • consider providing that if affiliate ceases to be an affiliate must transfer back interest to parent or another wholly-owned affiliate of the parent • avoid using the undefined term “affiliate.” If defined by reference to a statute make sure that definition works—for example, definition will go all the way up the corporate chain—and may include an individual or entity above the entity that has executed the agreement • consider requiring any permitted transfer to be only of all the interest of the co-venturer. The agreement may need to be renegotiated if there is a partial transfer to ensure that there is block voting, etc. 

Pledge of Shares • consider whether there should be the ability to pledge interest in JV • issue is that pledgee may end up being in shoes of co-venturer and usually will have right to sell interest • if pledge permitted, consider limiting it to certain types of financial institutions will generally provide that pledgee must agree to be bound by certain specific provisions of the JV agreement, e.g., any call right, drag-along, rights of first offer and first refusal and other transfer restriction to which the pledgor’s interest in the JV are subject • think through what additional rights parties will want if pledge to be permitted—for example may want to add right of first offer/refusal on realization even if not otherwise provided in agreement • consider requiring interest to remain in pledgor’s name and confirming that pledgee has no veto, management board or other rights except right to sell • may wish to include that realization by the pledgor is an act of insolvency for the purposes of the JV agreement. Depending on the consequences of the insolvency provisions of the agreement, this will make interest less valuable for purposes of pledge 


- Example

m Restriction Against Transfer. None of the parties
shall transfer or otherwise dispose of [as defined in
Section 16(c)] all or any Shares [other than to an
affiliate {as defined in Section 16(d)}] during the
first four (4) years of the term of this Agreement.
Thereatfter, none of the parties shall transfer or
otherwise dispose of all or any Shares without the
written consent of 75% of the outstanding Shares
of the Corporation, except as otherwise expressly
provided in Section 2.
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- Example

m Right of First Offer. No shareholder may transfer
all, or a part of his shares without having offered
them to the other shareholders who shall enjoy a
preference right to purchase them.

m The proposal shall be made to the Board of
Directors in a registered letter with
acknowledgement of receipt, advising of the
number of shares to be transferred, the price, as
well as the name, surname, profession and
address of the eventual purchaser or purchasers, if
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m Right of First Refusal. Before any shares held by
the shareholder may be sold or otherwise
transferred, the other shareholder shall have a
right of first refusal with respect to all (and not less
than all) of such shares.
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What is your management vehicle to direct the JV?

What is the extent of the authority given to the management

vehicle compared the joint venturers (shareholders, members or
partners).

What is the protection for each joint venturer on fundamental
decisions and changes (particularly where one of the co-venturers
has a minority ownership interest)?
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Board of directors: how many directors? Signing authority?


m Special resolution for modification of MoA, AoA; increase and
reduction of registered capital, dissolution of company,
amalgamation of company?

m Do you want a proportionate board representation? Consider
whether representation should cease once ownership interest
falls below certain level

m |f a 50-50 board is established, you will have to deal with
deadlock possibility.

m Any particular qualifications for members of board or any
particular prohibitions on who can act? How to remove or replace
, them?
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(i.e., do parties want management board members to have certain skill sets or experience?) 

Giving chair a casting vote in 50-50 situation effectively results in unequal representation on board 

1194 ccc special resolutions and ordinary resolutions




High vote requirements

m High vote and high quorum clauses can be used to give minority
shareholders control of, or an equal voice in the control of, the
board of directors.
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_Example

‘No resolutions may be adopted at any
general meeting of shareholders unless a
guorum of the holders of at least two-thirds
of the outstanding capital stock is present or
represented, and all resolutions shall be
adopted by at least a majority of two-thirds
of the votes cast”
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Nondisclousure clauses.

m Do nondisclosure agreements needs to
be signed?

‘Ib]oth parties agree that no right or license
under any patent or trade secret . . . IS
granted to the other party by this
agreement. ”
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Non competing clauses

m Joint venture partners cannot enter into activities
competing with the joint venture.

m Noncompete provisions can be validly enforced
even after a member leaves the joint venture so
long as they are reasonable and not against public

policy.
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generally the most difficult and sensitive part of a JV to negotiate • consider whether the JV and/or the co-venturers should be subject to a noncompete and whether there should be any constraints on hiring JV personnel during the JV and for some period after one co-venturer has exited • to what extent can the JV enter into arrangements with a competitor of one of the co-venturers? 
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m During the term of this agreement, neither party
shall have any ownership interest in or have any
Interest as an employee, salesman, consultant,
officer or director in, or otherwise aid or assist in
any manner, any person or company or firmin a
business which is similar to that undertaken by the
parties in this agreement.
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m What is the course of action in case the joint venture fails?

m Conciliation?
m Mediation?

m Arbitration? Who will choose the arbitrators?
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m Any controversy between the parties involving this
Agreement shall, on the written request of one
party served on the other, be submitted to
arbitration, and such arbitration shall comply with
and be governed by the commercial arbitration
rules of the XXX in effect on the date of this
Agreement.
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- TAX Considerations

m Foreigh companies may route their investments
iInto a Thai joint venture company through an
offshore destination.

m Thailand has double taxation avoidance
agreements (“DTAAs”) with many countries.

m Reduced withholding tax rates applicable to capital
gains, technical service fees, etc.
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~ IP Considerations

If trade secrets or know-how are contributed, how will these assets
be treated upon dissolution of the JV?

If contributed IP is subject to a granted patent, registered copyright,
or registered trademark, what if legal protection is lost or
challenged?

What IP is not being contributed? Beware of “implied” licenses!

Nature of Contribution — Assignment or License?

-
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• Exclusive or non-exclusive – Exclusive even as to the owner? • Field of use restrictions – Geographic – Product/service • Ownership of improvements – Access to future IP developed by contributor – Handling of improvements made by the JV • Royalties 
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If you do not have the opportunity to have your
guestion addressed during the seminar, you may
contact the presenter directly:

Alessandro Stasi: alessandro.sta@mahidol.ac.th

www.mila-law.com/joint-ventures
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